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LIST OF ABBREVIATIONS

Act on Advocacy
Act on Family

Constitution

Criminal Code

Criminal Procedure Code
PPS

SBA

SLPC
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Act No. 586/2003 Coll. on Advocacy (as amended)
Act No. 36/2005 Coll. on Family (as amended)

Act No. 460/1992 Coll. Constitution of the Slovak Republic (as
amended)

Act No. 300/2005 Coll. Criminal Code (as amended)
Act No. 301/2005 Coll. Criminal Code (as amended)
Public Prosecutor Service

Slovak Bar Association

Act No. 305/2005 Coll. on social and legal protection of
children and on social custody (as amended)



KEY DEFINITIONS

Child An individual under the age of 8.

Best interests of the child The concept of the child's best interest is complex and
its content must be determined on a case-by-case basis.
To read more on this concept, please refer to General
comment No. 14 (2013) on the right of the child to have
his or her best interests taken as a primary consideration
(art. 3, para. I).

Article 3, Paragraph | of the Convention on the Rights of
the Child states that: 'In all actions concerning children,
whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a
primary consideration’.

Criminal proceedings Proceedings in court in relation to the prosecution of a
person charged or to be charged with the commission
of an offence or crime, contemplating the conviction and
punishment of the person charged or to be charged. In the
framework of this project, we would like you to interpret
the term "criminal proceedings" in a broader way that
also includes other types of proceedings e.g. proceedings
which are specially designed for children and which could
lead to protective, corrective or educative measures in
cases where the child's alleged actions would be seen as
committing an offence or a crime in the adult criminal
system.

Lawyer of the child Lawyer appointed to represent a child during criminal
proceedings.

Socio-Legal Defence Centres (SLDC) A centre which offers children direct access to justice
and social-legal support including information provision,
referrals to other service providers and legal advice and
representation.

Reservation When a state makes a reservation in relation to a section
of a legal instrument, it is saying that it won't give effect to
this section.

Declaration A state makes a declaration as to how they will interpret

provisions of a treaty.
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INTRODUCTION

I. REPORT PURPOSE AND STRUCTURE

This report describes the results of the Slovakian
national research that was conducted in the framework
of the « My Lawyer, My Rights » project (as described
hereinafter). Its goal is to present an overview of the
applicable legislation, the role, the mandate and the
training of lawyers when they defend minors in conflict
with the law in Slovakia, as well as to describe the
modalities that allow these minors to exercise their
rights. It also aims at pointing out inspiring practices or,
on the contrary, highlighting the obstacles to the actual
execution of these rights.

The first part of this report describes the international
and regional relevant legal instruments that are binding
for Slovakia (part A). It draws a distinction between
binding instruments and instruments considered as soft
law and studies Slovakia’s position in relation to these
two categories.

The second part itemises the national legal framework in
the context of the Slovakian juvenile justice system, with
a particular emphasis on the procedural rights of minors
in conflict with the law (part B).

Part C studies the role and the mission of the youth
lawyer in national procedures, the legal aid system, as
well as the different socio-legal services (public and
private) which are beneficial for the minors to guarantee
an optimal respect for their rights in these procedures.

Finally, the last part contains the conclusion and

the recommendations addressed to the different
professionals involved in the juvenile justice system.

The recommendations originate from the professionals
themselves or are based on observations made during
the research (part D). They all share the same purpose:
to enhance the respect for the procedural rights of
minors confronted with the Slovakian justice system and
to facilitate the mission of lawyers defending minors in
conflict with the law.
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2. TEAMIN CHARGE OF RESEARCH

The team in charge of the Slovakian national research is
made of Daniela Konéierova and Martin Curilla.

3. METHODOLOGY
The national research serves a double purpose:

To investigate the role, mandate and training of
lawyers defending minors in conflict with the law so
that improvements can be made in regard to their
situation; and

To research the transposition and application of
several European directives ensuring the procedural
rights that an individual has when he is suspected or
accused in a criminal proceeding: the right to receive
the relevant information concerning his rights and the
procedure, the right to interpretation and translation,
the right of access to a lawyer, the right to be assisted
by a lawyer and the right to legal aid).

The national report was conducted primarily through
online research and study of the relevant case law.
Where gaps in information were encountered, we liaised
with various national authorities (such as the Centre

for Legal Aid and Public Defender of Rights) on an
anonymous basis to request information.

From our research it became clear that the defence
of children in criminal proceedings and their right to a
lawyer is not a “hot topic” in Slovakia, and as such the
availability of useful resources regarding this topic was
limited.



A. LEGAL CONTEXT AT THE INTERNATIONAL
AND EU LEVEL

I. THE INTERNATIONAL AND EU
FRAMEWORK

Ratified Law

Slovakia has acceded to and ratified a number
of treaties relating to the right to a lawyer for a

minor in conflict with the law. These are listed

below, with commentary on any reservations or
declarations made in relation to the treaties.

a) The International Covenant on Civil and

b)

Political Rights and the Convention on the
Rights of the Child

Both the International Covenant on Civil
and Political Rights (“ICCPR”’) and the
Convention on the Rights of the Child
(““CRC”) were ratified by Slovakia on
28 May 1993.

The Optional Protocol to the CRC on a
Communications Procedure

Upon ratification it was declared that

“the Slovak Republic recognizes the
competence of the Committee on the
Rights of the Child to receive and consider
communications pursuant to Article 12(1) of
the Optional Protocol.”

The European Convention on Human and
Fundamental Rights (ECHR)

Slovakia ratified the European Convention on
Human and Fundamental Rights (“ECHR”)
on 18 March 1992 and acceded to the ECHR
on 30 June 1993.

A reservation was contained in the
instrument of ratification of the Czech

and Slovak Federal Republic, which was
deposited on 18 March 1992 and in a Note
Verbale, dated 13 March 1992, by the Federal
Ministry of Foreign Affairs and handed

to the Secretary General at the time of
deposit of the instrument of ratification.
This reservation was then confirmed at the
time of accession of Slovakia to the Council
of Europe.

During the ceremony of accession, the
Minister of Foreign Affairs of Slovakia
declared that the reservation made by

the Czech and Slovak Federal Republic to
Articles 5 and 6 of the Convention would
remain applicable. The reservation read

as follows: “The Czech and Slovak Federal
Republic in accordance with Article 64 of the
Convention for the Protection of Human Rights
and Fundamental Freedoms [Article 57 since the
entry into force of the Protocol No 1] makes

a reservation in respect of Articles 5 and 6 to
the effect that those articles shall not hinder

to impose disciplinary penitentiary measures

in accordance with Article 17 of the Act No.
7611959 of Collection of Laws, on Certain Service
Conditions of Soldiers.”

d) The European Social Charter

In accordance with the provisions of Part lII,
Article A, paragraph I, lit. b) and c) of the
European Social Charter (revised), Slovakia
declares that it considers itself bound by the
articles listed in Appendix A of the Report.

e) The European Union Charter of Fundamental
Rights

Slovakia acceded to the European Union
Charter of Fundamental Rights (“the
Charter”) on | December 2009.

Soft Law

The following instruments of soft law are
promoted to a minimal extent by the relevant
State authorities in Slovakia:

Riyadh Guidelines

UN Basic Principles on the role of the
lawyers

Havana Rules

UN Guidelines for Action on Children in the
Criminal Justice System

General Comments of the Committee on
the Right of the Child

UN Principles and Guidelines on access to
legal aid in criminal justice systems
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Guidelines on a Child Friendly Justice of the
CoE

During our internet research we were unable to
access the translations of several of the above
instruments'. We have therefore assumed that it
is difficult for Slovak citizens, including children,
to become acquainted with these documents.
This leads to the suggestion that the respective
State authorities should adopt further measures
to promote these instruments.

2. THE EUROPEAN DIRECTIVES OF THE
EUROPEAN UNION

The following EU directives regarding procedural rights
in criminal procedures have been transposed into the
national law of Slovakia:

a) Directive 2010/64/EU on the right to
interpretation and translation in criminal
proceedings

Directive 2010/64/EU was transposed into national
law by the following provisions:

I. Act No. 1/2014 Coll., effective as of | February
2014, on organising public sports events and
as an amendment and supplement to certain
acts (namely Act No. 300/2005 Coll. Criminal
Code, as amended and Act No. 301/2005 Coll.
Criminal Procedure Code, as amended); and

2. Act No. 174/2015 Coll., effective as
of | September 2015, amending and
supplementing Act. No. 300/2005 Coll.
Criminal Code (as amended) as well as Act.
No. 301/2005 Coll. Criminal Procedure Code
(as amended) and Act. No. 154/2010 Coll. on
European Arrest Warrant (as amended).

In addition, various rights arising from Directive 2010/64/
EU were contained in Slovak law before the adoption of
the above-mentioned acts, such as in Act No. 301/2005
Coll. Criminal Procedure Code (as amended), Act No.
382/2004 Coll. on Experts, Interpreters and Translators
(as amended) and Act No. 154/2010 Coll. on European
Arrest Warrant (as amended).

b) Directive 2012/13/EU of 22 May 2012 on the

d)

right to information in criminal proceedings

Directive 2012/13/EU was implemented by the
following provisions:

I. Act No. 174/2015 Coll., effective as
of | September 2015, amending and
supplementing Act No. 300/2005 Coll.
Criminal Code (as amended), Act No.
301/2005 Coll., Criminal Procedure Code
(as amended) and Act No. 154/2010 Coll. on
European Arrest Warrant (as amended); and

2. Act No. 371/2013 Coll., effective as of
| January 2014, as an amendment and
supplement to Act No. 221/2006 Coll. on
Execution of Custody (as amended).

Directive 2013/48/EU of 22 October 2013

on the right of access to a lawyer in criminal
proceedings and in European arrest warrant
proceedings, and on the right to have a third

party informed upon deprivation of liberty and to
communicate with third persons and with consular
authorities while deprived of liberty

Directive 2010/64/EU was transposed into national
law by Act No. 316/2016 Coll. on the Recognition
and Enforcement of Property Related Decisions
in Criminal Proceedings in the European Union
and as an amendment and supplement to the
following: Act No. 300/2005 Coll. Criminal Code
(as amended), Act No. 301/2005 Coll. Criminal
Procedure Code (as amended), Act. No 154/2010
Coll. on European Arrest Warrant (as amended),
and Act No. 91/2016 Coll. on Criminal Liability of
Legal Persons (as amended).

Directive 2016/800/EU of || May 2016
on procedural safeguards for children who
are suspects or accused persons in criminal
proceedings

The deadline for the transposition of Directive
2006/800/EU is Il June 2019, and as yet has not
been transposed into the national law of Slovakia.

" Please note that some of the translations are available at the website of the Ministry of Labour, Social Affairs and the Family of the

Slovak Republic: https://www.employment.gov.sk/sk/vybor-deti-mladez/
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According to Resolution of the Government of the
Slovak Republic No. 405, from 21 September 2016
ad until 31 December 2017, the Minister of Justice
(in co-operation with the Interior Minister and
Foreign Minister) shall submit proposals of legal
regulations implementing Directive 2016/800/

EU to the session of the government. In the

same resolution, the Government of the Slovak
Republic recommended co-operation between
the Attorney General and the Minister of Justice,
Interior Minister and Foreign Minister in respect of
implementation of the Directive.

2.1 Soft Law

Only one reference in Slovak was found to
Commission Recommendation C(2013) 8179/22.
This reference was unofficial, and we were
unable to verify whether the Commission was
informed by Slovakia in relation to Commission
Recommendations C(2013) 8179/2 and C(2013)
8178/2.

3. THE ECTHR AND CJEU CASE-LAW

The ECHR case of Zachar and éierny v. Slovakia3,
dated 2| October 2015, concerned Article 6 § | and
Article 6 § 3 (c) of the Convention. In the case, detailed
in Appendix B, the Supreme Court concluded that

the guarantee of fairness enshrined in Article 6 of the
Convention required an applicants to have the benefit of
legal assistance from a lawyer from the very first stage of
police questioning.

In case no. 1To/70/2011 (referred to by the criminal law
section of the court as no. Jtk 13/11), in its judgment of
5 September 2011, the Zilina Regional Court held that
the legal classification of an offence in the document
setting out the charge for that offence must correspond
to a correct legal interpretation of the relevant law

in order to avoid placing the charged person at a
disadvantage. The Regional Court held that, for the
purposes of a criminal prosecution, and in particular as
far as mandatory legal assistance under Article 37 § (c)
of the CCP was concerned, the decisive factor was the
definition and legal classification of the offence in the
decision to charge the suspect. According to the Regional
Court, the definition and legal classification of the
offence by the police was not decisive. Any error in the
legal classification of the offence could not be tolerated,
especially if a police officer were to find the offence to
be less serious than it actually was. In such instances the
police officer might manipulatively mislead the charged
person and thereby severely violate his or her defence
rights.

2 Available at: https://www.justice.gov.sk/Dokumenty/Medzinarodne/Stru%C4%8Dn%C3%BD%20preklad%20Pracovn%C3%A%h0%20

programu%20Spravodlivos%C5%A5%20na%20r%20%202015.pdf

* A summary of the case in Slovak is published on the Ministry of Justice's website at:
https://www.justice.gov.sk/Stranky/aktualitadetail.aspx’announcementID=1988
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B. LEGAL CONTEXT AT THE NATIONAL LEVEL

Part B will describe how the Slovakian juvenile justice
system works and the way procedural rights of minors
are implemented.

After considering some important definitions (section

[), we will briefly explain the Slovakian legal aid system
and the mechanisms used in is monitoring (section 2) and
we will analyse the juvenile justice system as a whole in
Slovakia (section 3).

I. DEFINITIONS

The minor

Slovakia defines a minor at a criminal level, under
section 22 () of the Criminal Code, as “a person
who, at the time of committing an act otherwise
criminal, had not reached fourteen years of age”.
Under the Code a juvenile is a person, who at the
time of the commission of the criminal offence,
is between fourteen and eighteen years of age.
The calculation of minimum age for criminal
responsibility is interpreted strictly, such that a
juvenile becomes criminally responsible the day
after they reach fourteen years of age*.

There are some exceptions to this general age
limit under Slovakian law. Firstly, under section
22 (2) of the Criminal Code “a person who, at the
time of committing an act, had not reached fifteen
years of age shall not be criminally liable for the
criminal offence of sexual abuse under Section 201.”
Slovak legislation also recognises an exception to
the general age of criminal responsibility through
a conditional, or relative, criminal responsibility.
This concept is enshrined in Section 95 (I) of
the Criminal Code, which states that: “a juvenile
under the age of fifteen years who at the time of
the commission of the act has not reached a level

of intellectual and moral maturity to be able to
recognise the illegality of their conduct or exercise self-
restraint, shall not be criminally liable for such act.*”
This provision thus requires the intellectual and

moral maturity of the juvenile to be assessed by a
psychiatric expert and taken into consideration.
Finally, pursuant to Section 95 (2) of the Criminal
Code, “an offence, the characteristics of which

are referred to in this Act, is not a criminal offence

if it is committed by a juvenile and if it is of minor
seriousness.”

The right of access to a lawyer

In Slovakia, the right of access to a lawyer in
criminal proceedings is an important safeguard of
the right to a fair trial and is directly enshrined in
the Constitution under Article 47 (2) and Article
50 (3). This right is further protected by the
Criminal Procedure Code through the following
provisions:

I. Section 34 (I) of the Criminal Procedure
Code:

“From the commencement of the proceedings
against them, the accused has the right to
comment on all the facts that form the basis

for their accusation, as well as on the proposed
evidence, however they also have the right to
refuse to testify. They may present circumstances,
propose, present and procure evidence in their
defence, file petitions and submit requests and
appeals. They have the right to choose a defence
counsel and consult them even during actions
performed by the law enforcement authority

or the court. However, they may not consult

their defence counsel on how to answer given
questions once the hearing has commenced. They
may request to be interrogated in the presence
of their defence counsel, and that their defence
counsel is also present during other actions of the
preliminary hearing. If the accused is detained,

in custody or serving a prison sentence, they

may consult their defence counsel without the
presence of a third party; however, this shall not
apply for a telephone conversation between the

* Section 136 of the Criminal Code stipulates that: “Where this Act connects certain effects with the expiry of a deadline
calculated in days, it shall not include the day on which the legal fact that determined its beginning occurred”.

> Similarly, Section 338 of the Criminal Procedure Code stipulates that: “juveniles who are not over fifteen years of age at the time
of the act must always be examined as to whether they are competent to recognise the illegality of the act, and whether they are
competent to govern their own conduct.”
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accused and the defence counsel during custody
that has the terms and the method of execution
set out in a special regulation. They have the
right to interrogate witnesses in the proceedings
before the court, either who they proposed
themselves or were proposed by their defence
counsel with their consent, and ask the witnesses
questions. The accused may exercise their rights
alone or through a defence counsel.”

2. Section 34 (3) of the Criminal Procedure
Code:

“If the accused does not have sufficient funds
to pay the costs of the defence, they are
entitled to a free defence or a defence at a
reduced fee; the accused must demonstrate the
entitlement to a free defence or a defence at
a reduced fee no later than during the decision
making on the reimbursement of the costs of
the criminal proceedings and if it concerns the
appointment of a defence counsel under Section
40 Subsection 2, no later than within 30 days
after the measure on the appointment of the
defence counsel was served.”

It is interesting to note that Slovak law does not
recognise any exceptions to the general right

of access to a lawyer, and no derogations from
Directive 2013/48/EU, which enshrines in EU law
the right of access to a lawyer, have been made
in Slovakia.

1.3 The right of assistance by a lawyer

See The right of access to a lawyer
(supra, n® 1.2.).

2. THE LEGAL AID SYSTEM
2.1 The legal aid system

The Centre for Legal Aid has been operational
in Slovakia since | January 2006. The Centre
was started on the basis of Act No. 327/2005

® More information concerning the Centre for Legal Aid is available at:

2.2

Coll. on the Provision of Legal Aid for People
in Material Need (as amended), hereinafter
referred to as the “Act on Legal Aid Provision”,
which was promulgated on 22 July 2005.

The aim of the Centre for Legal Aid is to
provide complex legal aid of a high quality

to persons who, due to a lack of material
resources, are unable to use regular legal
services. However, due to the limitations on
scope imposed by Section 3 of the Act on Legal
Aid Provision, the Centre for Legal Aid is unable
to represent clients in criminal proceedings even
where they do not have the resources to do so
themselves®.

With regards to criminal proceedings, there

are two possible outcomes in terms of
representation of an accused party. In the

event that the accused suffers from a lack of
resources, he may choose a lawyer to represent
him in the proceedings, or, if he fails to do

so, Section 34 (3) and Section 40 (2)” of the
Criminal Procedure Code will be triggered and a
lawyer will be appointed by the court.

Monitoring of the legal aid system

Act No. 586/2003 Coll. on Advocacy (as
amended), hereinafter referred to as the “Act
on Advocacy”, requires a lawyer to protect and
promote the interests and rights of their client
and to follow their instructions.

In the event that a client (i.e. a juvenile) claims
that their lawyer acted in a manner contrary to
the Act on Advocacy, the client is entitled to

file a complaint to the Slovak Bar Association
(“SBA”). In the event that the SBA finds

the complaint to be justified, it may impose
disciplinary measures on the lawyer, such as a
public warning, fine or suspension. It is irrelevant

http://www.centrumpravnejpomoci.sk/wp-content/uploads/2014/03/WEB-AJ042016.pdf

7 Section 40 (2) of the Criminal Procedure Code states that: “If the accused does not have sufficient funds for the payment of the costs for a defence
counsel and requests the appointment of a defence counsel, in the preliminary hearing the judge for the preliminary hearing and the presiding judge in
proceedings before the court is obligated to appoint a defence counsel from the registered attorneys, even if there are no reasons for the necessary defence.

The accused must demonstrate the fact that they do not have sufficient funds.”

www.dlapipercom | 11



to the admissibility of a filed complaint that the
lawyer was chosen by the juvenile (or their legal
guardian) or was appointed ex officio.

In some events the Criminal Procedure Code
requires the obligatory legal representation of
a client. For example, in proceedings where
the accused is a juvenile, and a lawyer has not
been chosen by the accused (or their legal
representatives), a lawyer shall be appointed
without undue delay by the judge for the
preliminary hearing, or by the presiding judge.

The failure to appoint a lawyer, for example as a
result of an administrative mistake, amounts to
a breach of the right to a defence under Section
321 (1) lit. (a) of the Criminal Procedure Code,
and constitutes a ground for appeal against the
decision of the court of first instance.

3. THE JUVENILE JUSTICE SYSTEM IN
SLOVAKIA

The main principles of the juvenile justice system

and the right of access to a lawyer are enshrined in

Act No. 460/1992 Coll. Constitution of the Slovak
Republic (as amended), hereinafter referred to as

the “Constitution’’, which was promulgated on

| October 1992. The Constitution’s preamble sets

out the principles of the system, namely the peaceful
cooperation between Slovakia and other democratic
countries, the implementation of a democratic form of
government and the guarantees of freedom of life and the
promotion of spiritual culture and economic prosperity.

The rights of a child are specifically protected by Article
41 (2) of the Constitution, which expressly states that
the “[s]pecial protection of children and minors shall be
guaranteed.” The right to legal representation is also
guaranteed, pursuant to Article 47 (2), which states
that “[e]Jveryone shall have the right to legal advice from the
commencement of proceedings before courts, other public
authorities or bodies of public administration, under the
conditions laid down by a law.” Furthermore, according to

Article 50 (3) of the Constitution: “[e]veryone charged with
a criminal offence shall be entitled to have time and facilities
for the preparation of his or her defence and to defend
himself or herself in person or through legal assistance.”

These rights and protections are further reflected in

a number of acts. As opposed to the Czech Republic,
Slovakia does not have distinct regulations governing
criminal offences committed by juveniles. Instead, the
juvenile justice system is governed mainly by the provisions
contained in Act No. 300/2005 Coll. Criminal Code (as
amended), hereinafter referred to as the “Criminal
Code”, which was promulgated on 2 July 2005.

The Criminal Code regulates the features and imposition
of criminal liability, the types of punishment awarded
and the available protective measures. A number of
provisions of the Criminal Code apply to juveniles at

a secondary level, and sections 94 to 1218 of the code
contain specific provisions in relation to the prosecution
of juveniles. The primary reason for the differentiation
is to take into account the fact that juveniles may

fail to meet the required standard of intellectual and
moral maturity, and this reflects in their behaviour.

The Criminal Code is thus built on the concept that
juveniles deserve to be educated into “virtuous citizens”
and so applies the principle of restorative justice’.

Act No. 301/2005 Coll. Criminal Procedure Code
(“Criminal Procedure Code’’) was promulgated on
the 2 July 2005 and governs the procedural aspects of
criminal proceedings. The Code has a dual function, both
regulating law enforcement authorities and the courts to
ensure that criminal offences are properly identified and
offenders are fairly punished under the law, and securing
the fundamental rights and freedoms of both natural
persons and legal entities. The Criminal Procedure Code
contains provisions specific to proceedings involving
juveniles in sections 336 to 347'°.

With regards to the administration of criminal proceedings
against juveniles, as of 1993, the system using specialised
juvenile courts has been abolished in Slovakia and the
criminal acts of juveniles are tried by the general courts.

# These provisions are set out in Appendix C

? JUDr. BORIS SISKA, “LEGAL REGULATION OF CRIMINAL RESPONSIBILITY AND PUNISHING OF THE JUVENILES", available only in Slovak
language at: http://www.pravnelisty.sk/clanky/a388-pravna-uprava-trestnej-zodpovednosti-a-trestania-mladistvych

10 These provisions are set out in Appendix D
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C. JUVENILE JUSTICE SPECIALISATION OR
SPECIAL STATUS AT THE NATIONAL LEVEL

I. LAWYERS SPECIALISED TO REPRESENT
CHILDREN

State of play

The lawyers who specifically represent

children in criminal proceedings in Slovakia

are not recognised in any official manner. As

it is uncommon for lawyers to specialise in
representing children in criminal proceedings, in
general these lawyers undertake the same legal
actions irrespective of the child’s age. Due to
the rarity of this specialisation, and the lack of
official resources setting out the statistics in this
area, we can assume that the number of lawyers
who would be deemed to be “youth lawyers”
elsewhere in the EU is fairly low in Slovakia.

Training of youth lawyers

Generally, every attorney-at-law may represent
a child in criminal proceedings without any
restrictions as to training. Currently, the
training of lawyers who represent children is
not homogenous nor organized at national
level in Slovakia. Instead, such training may
occur as a by-product of the training of lawyers
on the protection of children’s rights by non-
governmental organisations (NGOs).

a) The format of training

NGO training sessions are most commonly
performed as day sessions and are likely given
free of charge. The general trend by NGOs

is to combine both a theoretical and practical
approach to the training. For example, from
the 18 to the 20 January 2016 the largest

b)

NGO in Slovakia, the Pontis Foundation,
together with the Forum on Human Rights
organised a three day intense training
conference on the representation of children
with disabilities. This focused primarily on

a practical approach, providing participants
with valuable insights into the rights of
disabled children, communication between a
lawyer and a child and the topic of strategic
litigation in this regard. Although not a key
focus, the training dealt with topics and
issues which may also arise during criminal
proceedings.

Evidence of the role and mission of youth
lawyers

While there are no resources published at

a national level which concern the role and
mission of lawyers who represent children

in criminal proceedings, there are a number
of academic resources available. These are

in the form of published university materials,
theses, and legal articles|| which focus mainly
on the principles of sanctioning juveniles|2,
the types of punishment and the specifics of
proceedings®.

' Available at: http://www.pravnelisty.sk/clanky/a388-pravna-uprava-trestnej-zodpovednosti-a-trestania-mladistvych

2 ZEMAN, S.: As regards the restorative elements of the substantial legal regulation of punishment of juveniles in the Slovak Republic (in Slovak: K
restoratfvnym prvkom hmotnoprdvnej Upravy trestania mladistvych v Slovenskej republike); Judicial revue, 68, 2016, No. 2, p. 119 — 136, available at:
http://www.epi.sk/odborny-clanok/K-restorativnym-prvkom-hmotnopravnej-upravy-trestania-mladistvych-v-Slovenskej-republike.htm

13 CONKA, P: Imprisonment with respect to juveniles (in Slovak: Trest odiatia slobody u mladistvych pachatelov); Judicial revue, 67, 2015, No. 5, p.
678 — 686
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D. CHILD’S ACCESS TO A LAWYER

I. INFORMATION AND FACILITATION

In Slovakia the State does play a role in giving information
to the child regarding their right to access a lawyer.
According to Section 35 (5) of the Criminal Procedure
Code:

“Law enforcement authorities and court are always obliged to
provide the accused with the instruction regarding his rights
including the significance of confession and are obliged to
provide the accused with full possibility of enforcement of his/
her rights. If necessary the instruction shall be accordingly
explained to the accused.”

I.I' A child’s right to receive information

There are two resources available to children
regarding their rights of access: (I) UNICEF
Slovakia'* and (2) the “Ombudsman for
Children” webpage operated by the Office of
the Public Defender of Rights'. This webpage
allows children to write any questions they
have about any court proceedings, and gives a
response from a qualified lawyer.

If a child has been deprived of liberty (that

is, they are not permitted to leave at will) in
criminal proceedings, for example as a result
of being held on remand at a prison or being
held at the police station or in a hospital, they
have the right to receive information. Law
enforcement authorities are obliged to instruct
the child on their right to access a lawyer

and their rights under the Criminal Code and
Criminal Procedure Code such that the child
understands these rights and the instructions.
A child’s legal representative or legal guardian
is also supposed to provide them with this
information.

I.2 A child’s right to an interpreter

In the event that the child cannot speak the
official language of the country, they are still
entitled to information. Under Section 2 (20) of
the Criminal Procedure Code, “[i]f the accused,
their legal representative, suspected person, victim,
witness, or a party to the proceeding declares

that they do not speak the language in which the
proceedings are conducted, then they have the

right to an interpreter and a translator.” This right
applies throughout all stages of the criminal
proceedings provided that the child has made a
declaration that he does not speak the language
in which the proceedings are taking place. In
such cases the costs for translation are covered
by the State. This fact is supported by case

law of the Slovak courts, for example in case
No. R 21/1986, R 74/2003, which confirmed that
if a party to the proceedings is unable to cover
the costs of translation then the costs should be
borne by the Slovak Republic.

2. CHOICE OF A LAWYER (OUTSIDE THE
LEGAL AID SYSTEM)

According to the Criminal Procedure Code, any person
involved in criminal proceeding can choose their own
lawyer. However, according to Section 9 of Act No.
40/1964 Coll. Civil Code (as amended) “[m]inors only have
the capacity to enter into legal acts that correspond in their
nature to the rational and volitional maturity of their age.”
Moreover, pursuant to Section 31 () of Act No. 36/2005
Coll. on Family (as amended), hereinafter referred to as
the “Act on Family”, “[m]inor children are represented
by parents with regards to legal acts they are not capable

of” Therefore, a valid Power of Attorney granted to a
chosen lawyer has to be signed by a child’s parent or legal
representative.

According to the Act on Family, if the child does not
have a legal representative or their legal representative is
unable to represent them (due to a conflict of interest or
other serious reason), the court shall appoint a guardian
to represent the child in any legal matters.

2.1 The role of a legal representative

Under Section 35 the Criminal Procedure Code,
a legal representative is entitled to represent

an accused person where their legal capacity

is restricted. This entitles them to choose the
defence counsel, put forward petitions on the
child’s behalf and submit a request and appeal

" More information available at: https://www.unicef.sk/kto-sme/programy-na-slovensku/prava-deti-na-slovensku

> More information on the competences of the Public Defender of Rights is available at: http://www.vop.gov.sk/home
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for the accused. A legal representative is also
entitled to participate in acts which the accused
may participate in under the law. These rights
can be exercised by the legal representative for
the benefit of the accused person even against
their will.

In cases where the legal representative cannot
exercise these rights or there is danger of default,
a child still has recourse to a representative.

In a preliminary hearing, upon the petition of

the public prosecutor, a judge may appoint a
guardian who will exercise these rights for the
accused. A complaint against the decision on the
appointment of a guardian is admissible.

If neither the accused themselves nor their legal
representative exercises their right to choose
defence counsel, this choice can be made by a
direct relative, sibling, adoptive parent, adoptive
child, spouse, partner, or another party to the
action. The law enforcement authorities and the
court are obliged to allow the accused, upon
their request, to require someone to select a
defence counsel on their behalf within a specified
deadline. The law enforcement authorities and
the court are obligated to notify the entitled
person of the request without undue delay.

3. CHOICE OF A LAWYER (THE LEGAL AID
SYSTEM)

As mentioned above, the general legal aid system does
not apply to criminal proceedings. However, under
Section 40 (2) of the Criminal Procedure Code:

“If the accused does not have sufficient funds for the
payment of the costs for a defence counsel and requests the
appointment of a defence counsel, in the preliminary hearing
the judge for the preliminary hearing and the presiding
judge in proceedings before the court is obliged to appoint a
defence counsel from the registered attorneys, even if there
are no reasons for the necessary defence. The accused must
demonstrate the fact that they do not have sufficient funds.”

Thus, in the event that the child’s legal representatives
do not have sufficient funds to secure a lawyer, the
respective court shall appoint one. If the child benefits
from legal aid, the lawyer will be appointed by the court.

3.1

3.2

3.3

Registration requirements

The legal aid system requires certain registration
requirements for lawyers who want to
represent both children and adults in criminal
proceedings. The general rule is that defence
counsel can only be filled by a registered
attorney-at-law who has passed their bar exam.
However, there are some exceptions in the
Criminal Procedure Code which allow attorneys
to be represented by registered trainees. The
legal aid system is financed from state funds, and
the costs and expenses of appointed lawyers are
also paid by the State.

Changing lawyer and complaints

If a child who benefits from legal aid wishes to
change his lawyer during the same proceedings,
he may do so under Section 43 (1) of the
Criminal Procedure Code, which states that:

“The appointed defence counsel may be exempted
from the obligation to defend based on serious
reasons at their own request, or at the request of
the accused and another defence counsel selected
or appointed in their place. Another defence counsel
may be appointed for the accused even if the
appointed defence counsel fails to fulfil their long-
term obligations.”

In order to make a complaint about his lawyer,
a child, through his legal guardian, can file a
written complaint to the SBA, on the basis

of which disciplinary proceedings against the
respective lawyer may be initiated.

Conflicts of interest

In Slovakia, there is a rule that a party cannot be
represented by a person whose interests are in
conflict with the party who is being represented.
In the event this applies to parents, the court
shall appoint a guardian to represent the interests
of the child. The Act on Advocacy stipulates

that the lawyer shall protect and promote the
interests and rights of the client and will follow
their instructions. In the event of the occurrence
of any conflict of interest, the lawyer shall
automatically cease to represent the client.
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4. INTERPRETATION AND TRANSLATION

According to Section 2 (20) of the Criminal Procedure
Code: “If the accused, their legal representative, suspected
person, victim, witness, or a party to the proceeding declares
that they do not speak the language in which the proceedings
are conducted, then they have the right to an interpreter and
a translator.” This right applies throughout all stages of
criminal proceedings.

Under Section 28 (1) of the Criminal Procedure Code, if
it is necessary to interpret the contents of a testimony,
or if one of the parties declares that they do not speak
or understand the language in which the proceedings
are held, an interpreter shall be requested. If a person
exercises their right under Section 2 (20), the invited
interpreter shall also interpret during any consultations
with defence counsel in the course of, or in direct
connection with, a procedural act. This may involve filing
an appeal or other procedural submissions.

Even if the party declares that they understand the
language in which proceedings are held, the authority
participating in those proceedings may issue a resolution
to invite an interpreter (against which it is impossible to
complain) if they feel that the person’s language skills are
insufficient to allow them to duly exercise their rights in
that language.

4.l The translation of documents

Under Section 28 (3) of the Criminal Procedure
Code, if it is necessary, a translator shall be
requested to translate the transcript of a
testimony or other document. The accused
shall be provided with a number of translated
documents, including a written translation of
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the resolution on the charges, a resolution on
remanding the accused in custody, an indictment,
an agreement on guilt and punishment (and

a petition for approval of such agreement), a
judgment, criminal warrant, appeal decision and
a decision on conditional suspension of criminal
prosecution. The translation and delivery of

the decision shall be arranged by the authority
whose decision it concerns.

Even without a request by the accused, the
authority before which the proceedings are held
may decide that the accused shall be provided
(in addition to the documents referred to
above) with a written translation of any other
document if it is necessary to ensure just
proceedings. This applies specifically to helping
the accused exercise their right to a defence.
Translations can be oral as well as written if this
does not affect the justness of the proceedings.

The level of compensation and remuneration
awarded will be determined by the authority
that invited the interpreter or translator

or, in proceedings before the court, by the
presiding judge.



E. ASSISTANCE BY ALAWYER TO A CHILD

I. THE ASSIGNMENT OF A LAWYER

In Slovakia there is an obligation for the State to provide
a lawyer to a child in criminal proceedings. Section 336

of the Criminal Procedure Code states that “after an
accusation has been raised, a juvenile must have a defence
counsel in the proceedings.” Further, Section 40 () of the
Criminal Procedure Code stipulates that:

“if the accused does not have a defence counsel when it is a
legal requirement, a deadline is determined for them to select
one. If a defence counsel is not selected within that period, a
defence counsel must be appointed without undue delay. In the
preliminary hearing, the defence counsel shall be appointed

or such appointment revoked by the judge for the preliminary
hearing and by a presiding judge in proceedings before the
court.”

In practice, this means that the child must be represented
by an attorney during every stage of criminal proceedings
from the moment an accusation has been made against
the child. However, this obligatory representation does
not apply to proceedings where a juvenile has not been
accused. In cases where the child is merely a suspect or is
in the position of a witness the provision of representation
is not mandatory. Although this does not prevent a legal
representative of the juvenile from choosing a lawyer.

The presence of a lawyer will me recorded in the
transcript written by the law enforcement authority.
A transcript is drafted after the execution of every
investigative or evidence-gathering action.

I.I  The roles of other professionals

Section 135 (1) of the Criminal Procedure Code
states that “if a witness who is to be interrogated
on the matters is a person younger than 18 years

of age and, due to their age, the recovery of the
memory could adversely affect their mental and
moral development, then the interrogation and

its content must be performed in a particularly
considerate way so that further interrogation will not
have to be repeated. Where the guardian... is not
present at the interrogation, a psychologist or expert
who is to contribute to the proper conduct of the
interrogation with regard to the subject matter of the
interrogation and the level of intellectual development
of the interrogated person shall be invited for the
interrogation, as well as a representative of the

body of social-legal protection of children and

social curatorship. If they can contribute to the
correct performance of the interrogation, the legal
representative or a pedagogue shall also be invited for
the interrogation.”

Furthermore, if, during the investigation or other
evidence-gathering act, the law enforcement
authority deems the presence of such an expert
suitable, they are entitled to appoint one.

From the Criminal Procedure Code’s regulation
it follows that in proceedings against juveniles

it is necessary to ensure that the investigation,
summary investigation, and decision-making
procedure is entrusted to individuals whose
expertise and experience of the education of
youths guarantees that the educational purpose
of criminal proceedings will be fulfilled. Both
the court and law enforcement authorities are
dedicated to cooperating closely with facilities
which are involved in psychological care and the
specific care of youths.

The role of the expert is to contribute to the
proper conduct of each party during proceedings
to ensure that no trauma or harm comes to the
child in any form. During proceedings against a
juvenile, the body which deals with the social and
legal protection of children and social curatorship
will also receive the indictment or petition for

an agreement on guilt and punishment from the
court. This body must also be notified about

the main trial and the public hearing. The public
prosecutor must always be present at a public
hearing.

During and after proceedings

A representative for the body which deals with
the social and legal protection of children and
social curatorship has the right to file petitions
and ask questions of the interrogated parties, and
after the closing speech of the representative of
the public authority for youth care, the juvenile
has the right to make a closing speech. The body
for the social and legal protection of children and
social curatorship may also file an appeal in favour
of the juvenile, even against their will.
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I.3 Adjourning proceedings

In the event that a lawyer is not present and

the child needs assistance, the competent
authorities will most likely reschedule the relevant
investigative or evidence-gathering acts.

If there is a justified concern that the interrogation
of the accused in the preliminary hearing, main
trial or public hearing may be obstructed by their
insistence on the presence of an absent defence
counsel, then a replacement defence counsel may
be appointed. The replacement defence counsel
has the same rights and obligations as a selected
or appointed defence counsel. However, they may
exercise these rights at the main trial and public
hearing only in the event that the selected or
appointed counsel is absent.

2. INTERPRETATION AND TRANSLATION
DURING THE DIFFERENT STAGES OF THE
PROCEEDINGS

2.1 The general right to an interpreter or translator

According to Section 2 (20) of the Criminal
Procedure Code: “If the accused, their legal
representative, suspected person, victim, witness, or
a party to the proceeding declares that they do not
speak the language in which the proceedings are
conducted, then they have the right to an interpreter
and a translator.” This right applies during all
stages of criminal proceedings.

The relevant provisions of the Criminal
Procedure Code applicable to the availability of
interpretation and translation to juveniles during
criminal proceedings can be found in sections
28 and 29 (set out in Appendix E).

2.2 Stage |: Before questioning

The right to meet with a lawyer before questioning
by the police or another law enforcement or
judicial authority is granted by the Criminal
Procedure Code. This right applies generally rather
than specifically to children. Under Section 2 (9)

of the Criminal Procedure Code anyone against
whom a criminal proceeding has been initiated has
the right to a defence lawyer.

2.3

24

2.5

A juvenile must have a defence counsel in
proceedings once an accusation has been made.
Furthermore, under Section 34 of the Criminal
Procedure Code, the accused has the right to
choose a defence counsel and consult with his
counsel in the course of actions performed by the
law enforcement authority or the court's.

Stage 2: During questioning

Under the Criminal Procedure Code, the accused
person has the right to choose a defence counsel
and consult with their lawyers during actions
performed by the law enforcement authority

or the court. The accused may request to be
interrogated in the presence of their defence
counsel, and request that their defence counsel

is also present during other actions of the
preliminary hearing. There are no specific rules
with regard to the place in which the child or
their defence counsel should sit during the
interrogation. However, the accused person may
not consult with their lawyers on how to answer a
given question once the hearing has commenced.

Stage 3: The preliminary hearing

In the preliminary hearing, defence counsel is
entitled to make petitions for the accused, submit
requests and appeals, inspect files and participate
in proceedings before the court. If the accused’s
legal capacity is restricted or denied, defence
counsel may perform rights on their behalf even
against their will. In the case where the accused
has chosen several defence counsels in the same
matter, the rights and obligations under the
Criminal Procedure Code apply to each of them.
The presence of only one of them is sufficient for
the performance of the acts.

Meeting in private

Under section 34 (1) of the Criminal Procedure
Code, if the accused is detained, in custody or
serving a prison sentence, they may consult
their defence counsel without the presence of a
third party.

1 Before the interrogation, the accused must be instructed as follows: “As the accused you have the right to testify or to refuse to testify. No one may force you to confess. You have

the right to choose a defence counsel. If you do not have the means to pay for a defence counsel, you have the right to request the appointment of a defence counsel on your behalf.

You have the right to demand that your defence counsel participates in the interrogation and to refuse to testify without their presence.”
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2.6. Children as witnesses

With respect to the interrogation of children as
witnesses specific rules stipulated in the Criminal
Procedure Code apply. If a witness who is to

be interrogated is younger than |18 years of age
such that, due to their age, the recovery of
memory could adversely affect their mental or
moral development, then the interrogation and
its content must be performed in a particularly
considerate way so as to prevent the need for
further interrogation. Where a guardian (referred
to in Section 48 (2) of the Criminal Procedure
Code) is not present at the interrogation, a
psychologist or expert, and a representative of
the body of social-legal protection of children and
social curatorship, will be invited to contribute

to the proper conduct of the interrogation'”.

The professional must have regard to the subject
matter and the level of intellectual development of
the interrogated child.

3. THE RELATIONSHIP BETWEEN LAWYER
AND CLIENT

The communication between lawyer and client depends to
a large extent on the circumstances of the individual case.
However, in criminal cases, a first face-to-face meeting
with subsequent phone or written communication is
common. In situations where the client is deprived of his
liberty and the face-to-face meeting is more difficult to
arrange, telephone communication is often used.

There are no specific rules regulating how a child may
communicate with the lawyer when at hospital. Therefore,
we assume that any means of communication is available
provided that the medical personnel agree that the child is
fit for such communication.

3.1 Confidentiality

The Act on Advocacy stipulates that the advocate
shall not reveal any information relating to

the client’s representation and shall treat such
information as strictly confidential. It should be
noted that violation of this obligation is not a
criminal offence and is considered professional
misconduct, possibly leading to disciplinary
sanctions. The duty of confidentiality applies

to all matters related to the performance of
the function of the advocate unless otherwise
stipulated by the relevant legal regulations.

According to the Criminal Code, it is a criminal
offence to breach confidential information
provided in a closed letter or other document
transferred via post, electronic communications
or computer. It is also a criminal offence to reveal
confidential information in any document, audio
record, image or computer data in a way that it
will be disclosed or accessed by a third person or
otherwise used in such way that a person’s rights
would be damaged in a severe way.

Furthermore, any communication between a
client and defence counsel is protected. Any
information obtained from such communication
may not be used for the purpose of criminal
proceedings and must be destroyed in the
prescribed manner without undue delay.

4. WHO IS CHARGED WITH ENSURING THE
BEST INTERESTS OF THE CHILD?

The Act on Family stipulates in Article 3 that the best
interests of the child shall be the primary concern in all
matters involving the child.

Although the Criminal Procedure Code does not directly
reference the best interest of the child we are of the
opinion that pursuant to the special protection of minors,
which is enshrined in the Constitution, every state authority
shall be obliged to take the best interests of the child into
account. Therefore, in pre-court proceedings the best
interest of the child shall be secured by the relevant state
authorities involved (e.g. the law enforcement authorities
and the body for the social and legal protection of children
and social curatorship). Moreover, we assume that during
the pre-court stage of criminal proceedings the best
interests of the child shall be secured by the judge.

The Criminal Procedure Code stipulates that in proceedings
against juveniles, it is necessary to ensure that the
investigation, summary investigation, and decision-making
procedure is entrusted to persons whose expertise

and experience with the education of youths guarantee

the fulfilment of the educational purpose of criminal
proceedings.

"7 Under Section 135 (1) of the Criminal Procedure Code
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F. SOCIO-LEGAL DEFENCE CENTRES

I. SOCIO-LEGAL DEFENCE CENTRES (SLDCS)

Slovakia has a system of social custody which aims to
provide assistance to individuals and to eliminate, mitigate
or avoid the deepening or recurrence of psychical, physical
and social development disorders in children and adults.
The body of social and legal protection of children and

the body of social custody are represented by the Central
Office of Labour, Social Affairs and Family as well as by
the local Labour Offices of Social Affairs and Family which
have locations in each region of Slovakia.

The legal basis for the social and legal protection of children
and social custody, its competences, organisation and system
is provided by Section 71 (2) of Act No. 305/2005 Coll. on
social and legal protection of children and on social custody
(the “SLPC’”’) which was promulgated on [4 July 2005.

The SLPC'8 regulates social custody and the social and
legal protection of children in order to (I) prevent family
crises, (2) protect the rights and legally protected interests
of children, and (3) prevent the deepening or repetition

of defects in the psychological, physical and social
development of children.

The bodies of the social and legal protection of children
and social custody represent children in court proceedings
where, due to a conflict of interest, they cannot be
represented by their parents. Assistance within the area
of social custody relates mainly to children that have
committed a misdemeanour, criminal offence, use drugs
or have behavioural deficiencies. Social custody will also
provide assistance to juveniles in criminal proceedings
where they are suspects or the accused.

Slovakia also has a Centre for International Legal
Protection of Children and Youth (“Centre’’) which
ensures the protection of rights applicable to children
in the international arena, including international child
abduction and intergovernmental adoption. The Centre
is a government body operating in the territory of the
Slovak Republic. The Centre was established by the
Ministry of Labour, Social Affairs and Family as a directly
managed budget organization to ensure and provide
the legal protection of children and youths in relation
to foreign countries with effect from the | February
1993. The legal basis for the Centre is defined in the

SLPC in Sections 77 and 78. The Centre’s role is to
implement international conventions and legal acts of the
European Union.

Slovakia is also host to several NGOs which provide some
services which are concerned with the protection of the
rights of children.

I.I  The form and function of SLDCs

SLDCG:s in Slovakia are supervised by the Ministry
of Labour, Social Affairs and Family. The bodies
beneath this supervisory entity are the Central
Office of Labour, Social Affairs and Family
(located in Bratislava), the local Labour Offices
of Social Affairs and Family (which have several
locations in each region of Slovakia) and the
Centre for International Legal Protection of
Children and Youth (located in Bratislava).

The Central Office of Labour, Social Affairs and
Family and the local Labour Offices of Social
Affairs and Family provide detailed contact
information, including telephone contact
information on individual employees, on their
websites. Moreover, the local Labour Offices

of Social Affairs and Family may be contacted
through the contact form located on the website
of the Central Office of Labour, Social Affairs and
Family. The police and other law enforcement
authorities cooperate with representatives of
social custody and the social and legal protection
of children in line with the Criminal Procedure
Code, and contact them in circumstances which
involve juveniles.

Pursuant to Section 87 of the SLPC, the Central
Office of Labour, Social Affairs and Family as well
as the local Labour Offices of Social Affairs are
financed from a number of sources, including the
state budget of the Slovak Republic, budgets of
the respective municipality, higher territorial unit,
accredited body or from the budget of natural or
legal persons who act within the areas of custody
and protection of children. In certain instances,
the funding of SLDCs also comes from the fees
paid for the assistance provided.

'8 Certain aspects in relation to social and legal protection of children and social custody are also regulated by the Decree of the Ministry of Labour,
Social Affairs and Family of the Slovak Republic No. 61/2012, promulgated on 21 February 2012, which amends the Decree No. 643/2008 and

regulates the execution of certain provisions of the SLPC.
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APPENDIX A

PROVISIONS OF THE EUROPEAN SOCIAL
CHARTER

In accordance with the provisions of Part lll, Article A,
paragraph I, lit. b) and c) of the European Social Charter
(revised), Slovakia declares that it considers itself bound
by the following articles:

Article | — The right to work (paragraphs [-4);

Article 2 — The right to just conditions of work
(paragraphs 1-7);

Article 3 — The right to safe and healthy working
conditions (paragraphs 1-4);

Article 4 — The right to fair remuneration
(paragraphs [-5);

Article 5 — The right to organise;

Article 6 — The right to bargain collectively
(paragraphs 1-4);

Article 7 — The right of children and young persons to
protection (paragraphs I-10);

Article 8 — The right of employed women to
protection of maternity (paragraphs |-5);

Article 9 — The right to vocational guidance;

Article 10 — The right to vocational training
(paragraphs 1-5);

Article Il — The right to protection of health
(paragraphs 1-3);

Article 12 — The right to social security (paragraphs
1-4);

Article 13 — The right to social and medical assistance
(paragraphs [-3);

Article 14 — The right to benefit from social welfare

services (paragraphs | and 2);

Article 15 — The right of persons with disabilities to
independence, social integration and participation in
the life of the community (paragraphs | and 2);

Article 16 — The right of the family to social, legal and
economic protection;
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Article 17 — The right of children and young persons
to social, legal and economic protection (paragraphs |
and 2);

Article 18 — The right to engage in a gainful occupation
in the territory of other Parties (paragraphs 1, 2, 4);

Article 19 — The right of migrant workers and their
families to protection and assistance (paragraphs |, 4
(@) and (b), 5, 6, 7,9 and 11);

Article 20 — The right to equal opportunities and
equal treatment in matters of employment and
occupation without discrimination on the grounds of
sex ((a) to (d));

Article 21 — The right to information and consultation
(@) and (b));

Article 22 — The right to take part in the
determination and improvement of the working
conditions and working environment ((a) to (d));

Article 23 — The right of elderly persons to social
protection (first indent letter a) and (b), second indent
letter a) and (b) and third indent);

Article 24 — The right to protection in cases of
termination of employment (letter a) and letter b));

Article 25 — The right of workers to the protection
of their claims in the event of insolvency of their
employer;

Article 26 — The right to dignity at work (paragraphs
| and 2);

Article 27 — The right of workers with family
responsibilities to equal opportunities and equal
treatment (paragraphs |, 2 and 3);

Article 28 — The right of workers’ representatives
to protection in the undertaking and facilities to be
accorded to them ((a) and (b));

Article 29 — The right to information and consultation
in collective redundancy procedures; and

Article 30 — The right to protection against poverty
and social exclusion ((a) and (b)).



APPENDIX B

ZACHAR AND CIERNY V. SLOVAKIA
Summary of the facts of the case

On 4 August 2009 a criminal investigation was opened
into suspected drug trafficking, an offence with which
the applicants would later be charged. The offence was
considered an ordinary criminal offence which carried a
penalty of four to ten years’ imprisonment and did not
require mandatory legal assistance.

On 4 November 2009 a warrant was issued for the
search of non-residential premises situated in a factory
complex, which the applicants were renting and using as
a music studio. On the basis of the warrant, the police
carried out the search. According to the search report,
the police seized a pair of digital scales, various items
used for the consumption and packaging of drugs, and
what would later be established to be 11.724 grams of
cannabis. No lawyer representing the applicants or any
other of the parties concerned was present during the
search. The police also found the first applicant and
four other individuals on the premises.

The applicants were taken to the police station where
they were detained and subsequently questioned as
suspects. The applicants’ statements were transcribed on
pre-printed forms, the relevant part of which indicated
that the applicants were suspected of drug trafficking.
On page one of the forms there was a pre-printed
message which stated, inter alia, that the person being
questioned had the right to remain silent and the right
to choose a lawyer. That page, as well as the subsequent
pages, was signed by the applicants. The applicants
made their statements without a lawyer and the
transcript contained no mention of the issue of legal
representation.

The first applicant’s statement described the
arrangement he had with the second applicant to sell
cannabis to third parties sourced by the second applicant,
and the details of their profit sharing. He identified

five individuals as his customers and described his sales
to them and his use of the profit. The second applicant’s
statement was along the same lines, except that he
identified three individuals as his customers and added
that cannabis had been smoked on the premises by all
those present before the arrival of the police.

Around the same time, the police questioned the other
four individuals found on the premises as witnesses.

No lawyer for the applicants or these four individuals
was present at the questioning. Two of those individuals,
A and B, gave statements incriminating the applicants.
Subsequently, the applicants were charged with
conspiracy to possess and traffic drugs. The parameters
of the offence were in line with those of the offence
into which a criminal investigation had previously

been opened.

The document containing the charge relied on the results
of what was termed a “preliminary expert analysis” of
the material seized, and the police statements of the
applicants and the four other individuals questioned.

It was observed that the applicants had been engaging

in the illicit conduct “from the beginning of summer

2009 until the present” and that the number of their
customers had not yet been established.

Following the bringing of charges against the applicants,
they were again questioned by the police, this time as
accused. Neither applicant was assisted by counsel. Their
statements were transcribed on a pre-printed form,
which contained a pre-printed message stating, inter alia,
that the person being questioned had the right to remain
silent and the right to choose a lawyer. All pages of the
document were signed by the applicants.

According to the transcript, the first applicant stated that
he waived his right to study the investigation file and his
right to appeal against the charges. He made a confession
in general terms and conceded that the evidence, on
which the charge against him was based, was accurate.
He also declared that he did not wish to appoint a
lawyer, that he had been selling the drug because he was
unemployed, that he regretted his actions, and that, if
released, he would stop selling the drug and limit himself
to its consumption.

The second applicant also waived his right to appeal
against the charges and maintained his previous
statements in full. He made a confession in general terms,
conceded that the elements on which the charge against
him was based were true, and expressed his remorse. He
also declared that he did not wish to appoint a lawyer,
had been selling the drug because he had lost his job, was
willing to cooperate with the authorities, would not flee
and would be prepared to enter into a plea bargain.
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The Martin District Court

The applicants were then brought before a judge of the
Martin District Court to be heard in connection with a
request by the public prosecution service (the “PPS”)
that they be remanded in custody. According to the
minutes of those hearings, both applicants stated that
they had neither appointed a lawyer nor had any wish to
appoint one. In addition, the second applicant submitted
that he had commenced the trafficking in the summer

of that year and that the drugs found on the premises
had belonged to him and the first applicant. He said

that he was sorry for his wrongdoing and was ready to
cooperate with the authorities. The first applicant, for
his part, admitted possessing the quantities of cannabis
as established by the police. At the conclusion of their
respective hearings, the applicants were remanded in
custody pending trial on the ground that, if left at liberty,
they might continue their criminal activities. Following
an appeal lodged by the second applicant, the decision to
remand him in custody was upheld by the Zilina Regional
Court.

Pursuant to Slovak law, and by virtue of their being
remanded in custody, it became mandatory for

the applicants to be assisted by a lawyer. Upon his
appointment, the police questioned the applicants

again. Assisted by their lawyer, they submitted that they
wished to take advantage of their right to remain silent.
However, the first applicant added that he had already
stated everything he considered relevant when he had
been questioned, and had confessed and expressed
remorse. The second applicant referred to his confession
and stated that he had made it without pressure and had
not been under the influence of psychotropic substances.

The investigator then informed the applicants that,

on the basis of the information obtained during the
investigation, the charge against them would be
reclassified as an aggravated form of the same offence.
This provision applied to instances where the offence had
been committed “in a more serious manner” and carried
a penalty of imprisonment for ten to fifteen years. Such

a charge required mandatory legal assistance under
Slovak law.
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Meanwhile, the police heard the depositions of a number
of witnesses in the presence of the applicants’ lawyer.
The depositions of A, B, C and D. may be understood as
incriminating the applicants. A transcript of E’s deposition
incriminated the first applicant.

As a result, the applicants were indicted to stand trial
on the aggravated charge before the District Court.
The indictment was based on the statements the
applicants had made as suspects and as accused, the
results of the search, an expert analysis of the material
seized during the search, and — without any indication
of the dates when they had been made — statements
from five witnesses: A, B, C, D and E. It was also noted
that each applicant had a previous conviction: the first
applicant for robbery, for which he had been sentenced
to five months’ imprisonment suspended for a year, and
the second applicant for fraud, for which he had been
sentenced to two years’ imprisonment suspended for
two years.

The District Court

The District Court found the applicants guilty and
sentenced them to six years and eight months
imprisonment.

The applicants pleaded not guilty before the court,
arguing that they had merely consumed the drug but

had not been selling it. With regard to the discrepancy
between this version and their pre-trial statements, the
applicants claimed that the pre-trial questioning had been
conducted in a manipulative fashion and that the police
had coerced them by promising that they would not be
remanded in custody. In addition, the second applicant
submitted that in the initial questionings he had still been
under the influence of cannabis.

The District Court observed that the five prosecution
witnesses had also changed their testimony from

the statements made in the pre-trial phase, giving no
evidence incriminating the applicants in court. Upon
hearing the officers in question, the District Court
dismissed the allegations of pressure by the police at
the pre-trial stage as unfounded.



The Appeal

Both the applicants and the PPS lodged an appeal against
the District Court’s decision. The PPS challenged the
sentence handed down by the first-instance court on the
grounds that they saw no reason for imposing a sentence
below the lower end of the penalty scale.

The applicants appealed based on the following points of
fact and law:

I. That the record of the search was vague, in particular
as to the quantity and content of the dried material that
had been seized;

2. that during their questioning as suspects, they had
not been properly informed of their procedural rights,
including the rights to remain silent and choose a lawyer.
Their signatures on the relevant pages of the pre-printed
forms on which the statements had been transcribed
were irrelevant given that there was no mention of them
having been informed of those rights in the transcript. As
the statements had been made contrary to the applicable
procedural rules, and, as they were the basis for the
decisions made to charge and detain them, the applicants
argued that the trial had taken an unlawful course from
the outset;

3. that there had been no relevant grounds — for
example a substantial change in the evidence — to justify
the reclassification of the charge against them from

an ordinary criminal offence to a particularly serious
criminal offence;

4. that if the charge against them had been that of a
particularly serious criminal offence, legal assistance
should have been mandatory. The fact that they had not
been informed of this at the critical initial stages of the
proceedings had had a fatal and irreversible impact on the
choice of their defence strategy and had negated their
defence rights; and

5. that a number of further pieces of evidence
originating from the pre-trial stage of the proceedings, in
particular the witness statements, had been manipulated
and the court should only have examined the evidence
taken during the trial.

The Regional Court quashed the judgment of the District
Court and adjusted their findings with respect to the
applicants’ conduct, which had formed the basis of the

offence. The Regional Court found them guilty of the
offence in its aggravated form and sentenced them each
to ten years’ imprisonment. Subsequently, the Supreme
Court declared the applicants’ appeal on points of law
inadmissible.

The two Courts’ reasoning

It was acknowledged that it had been an error for the
District Court to take into account the applicants’
pre-trial statements when they had been questioned as
suspects prior to being charged. It was found that those
statements did not constitute lawful evidence and had to
be excluded. However, the statements made after being
charged, where they had made confessions in general and
specific terms, could be taken into account, as could the
evidence from the five prosecution witnesses.

As a last resort, the applicants lodged a complaint under
Article 127 of the Constitution with the Constitutional
Court, advancing the same arguments and alleging that
their rights to liberty and a fair trial had been violated.
The Constitutional Court declared the complaint
inadmissible and rejected it on the basis that it was
ill-founded, quoting extensively from the contested
decisions. The Constitutional Court found that the
remainder of the complaint was outside its jurisdiction.

Summary of the legal framework

The Court had the view that there must have been a
distinct possibility that the offence might be reclassified
to a particularly serious one at the relevant time.

The Court noted that in both the classifications, the
applicants’ offences essentially consisted of the same
elements, save for the fact that in its serious form the
offence had to be perpetrated against at least three
persons. This relatively small distinction had grave
consequences for the applicable penalty. While the
ordinary offence carried a sentence of imprisonment for
a term between four and ten years, the serious offence
attracted a prison sentence of ten to fifteen years.

However, there was no indication that any such
distinction, or the attendant risk of a significantly
heavier penalty, was explained to the applicants. In these
circumstances, the Court concluded that any waiver

of the applicants’ right to legal representation was not
attended by minimum safeguards corresponding to the
waiver’s importance.
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The Court examined whether this flaw was rectified
during the subsequent trial and whether the proceedings
as a whole could be considered “fair” within the meaning
given in Article 6 § | of the Convention. The Court
noted that it is true that the Regional Court excluded
the pre-trial statements made by the applicants from the
evidence when they were questioned as suspects but
had not yet been charged. However, those statements
undeniably affected the subsequent statements, which
were again made without counsel and were used against
the applicants at the trial, despite the fact that the
applicants retracted their pre-trial confessions before
the courts.

The Court found that the applicants’ initial responses

to the accusations against them, taken without the
assistance of a lawyer, must have affected their
subsequent position, despite the legal assistance available
to them at those later stages, and thereby affected the
subsequent course of the trial and compared the case at
hand to Leonid Lazarenko v. Ukraine (no. 22313/04
dated 28 October 2010).
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In addition, the Court pointed out the domestic courts’
reliance on the applicants’ pre-trial confessions as suspects
and highlighted the fact that they concerned the ordinary
criminal offence with which the applicants had initially
been charged but not the particularly serious criminal
offence for which they were indicted and ultimately
convicted.

In these circumstances, the Court concluded that the
guarantee of fairness enshrined in Article 6 of the
Convention required that the applicants should have had
the benefit of assistance from a lawyer from the very
first stage of police questioning. These considerations
were sufficient to enable the Court to conclude that the
applicants’ right to legal representation and their privilege
against self-incrimination were not respected.

The Court held that there had been a violation of Article
6 § para. | taken together with Article 6 para. 3 lit.

(c) of the Convention, and that there was no need to
separately examine the merits of the complaints made
under the remaining provisions of Article 6 para. 3 of
the Convention. Slovakia was ordered to pay each of the
applicants their costs and expenses.



APPENDIX C

Special provisions of the Criminal Code on
juvenile prosecution (Sections 94 - 121)

CHAPTER FOUR - SPECIAL PROVISIONS ON
JUVENILE PROSECUTION

Division |

Criminal Liability
Section 94

General Provisions

(1) A person, who at the time of the commission of the
criminal offence, is between fourteen and eighteen
years of age is considered to be a juvenile.

(2) If this Chapter does not contain special provisions,
other provisions of this Act shall apply to the
juvenile accordingly.

Section 95
Criminal Liability

(1) A juvenile under the age of fifteen years who at the
time of the commission of the act has not reached
a level of intellectual and moral maturity to be
able to recognise the illegality of their conduct or
exercise self-restraint, shall not be criminally liable
for such act.

(2) An offence, the characteristics of which are
referred to in this Act, is not a criminal offence
if it is committed by a juvenile and if it is of
minor seriousness.

Division Il
Cessation of Criminal Liability

Section 96
Limitation of the Criminal Prosecution

(1) The criminal liability of an act expires upon the
expiry of the limitation period, which is

a) ten years, if it is a criminal offence for which this
Act provides a life prison sentence,

b) five years, if the upper limit of the criminal
penalty of the prison sentence is at least ten
years,

c) three years for other criminal offences.

(2) Where this Act provides for it, the criminal liability
of these criminal offences does not cease upon the
expiry of the limitation period.

Division Il
Imposition of Sanctions and Educational
Measures on Juveniles

Section 97
Purpose of Sanctions and Educational Measures

(I) The purpose of punishment in juveniles is primarily
to educate them to be a proper citizen, and
it should also serve to prevent illegal acts and
adequately protect society; at the same time, the
imposed punishment should lead to the restoration
of disrupted social relations and the integration of
the juvenile into the family and social environment.

(2) The purpose of protective and educational
measures in juveniles is to positively affect the
mental, moral and social development of the
juvenile with regard to the achieved degree of their
intellectual and moral development, their personal
qualities, family upbringing and environment from
which they originate, and thus to protect the
juvenile against the harmful influences and society
against the commission of criminal activity.

(3) When imposing punishments, protective or
educational measures, it is important to take the
personality of the juvenile, their age, intellectual and
moral maturity, health, their personal, family and
social circumstances into account while they must
be proportionate to the nature and seriousness
of the committed act, and they should lead to
the integration of the juvenile into the family and
social environment to prevent unlawful acts from
being committed.

Section 98
Waiver of Punishment

The court may waive the punishment of the juvenile
who committed an offence, regrets its commission, and
expresses an effective attempt to reformation, if
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a) given the nature of the committed act and the
juvenile’s previous conduct, it may be reasonably
expected that the hearing before the court itself is
sufficient for their reformation, or

b) the court accepts the guarantee for the reformation
of the juvenile and it believes that, given the
educational impact of those who offered the
guarantee, the nature of the committed act, and the
person of the juvenile, the imposition of punishment
is not necessary.

Section 99

The court may waive the punishment of a juvenile for an
offence, even if

a) the juvenile committed an act in a state that was
caused by mental illness, and the court believes
the simultaneously imposed protective treatment
shall ensure the reformation of the juvenile more
effectively than a punishment, or

b) there is a protective or educational measure being
executed against the juvenile and it is not necessary
to impose a punishment to achieve the purpose of
the law.

Section 100

If the court waived the punishment, the juvenile is
deemed not to have been convicted.

Section 101
Conditional Waiver of Punishment

(1) Under the conditions referred to in Section 98, the
court may conditionally waive the punishment of
the juvenile, if it deems it necessary to monitor the
behaviour of the juvenile during a specified period.

(2) In the case of the conditional waiver of punishment,
the court shall determine a probational period of
up to one year. At the same time, it may impose
reasonable restrictions and obligations referred to
in Section 5| Subsection 3 and 4 upon a juvenile,
with the aim of encouraging them to lead an orderly
life; it usually imposes them to cover the damages
caused in accordance with their abilities.
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(3) The court may, given the circumstances of the

“)

®)

(6)

case and the personality of the juvenile, leave the
conditional waiver of punishment in validity, even
though the juvenile gave cause for the imposition of
a punishment, and

a) to provide probational supervision over the
juvenile, unless it has already been imposed,

b) to adequately extend the probational period, but
not for more than one year, or

c) to provide educational measures with the aim of
encouraging them to lead an orderly life.

If a juvenile, whose punishment was conditionally
waived, leads an orderly life during the probational
period and observed the imposed conditions,

the court shall pronounce that they have proven
themselves competent; otherwise it shall decide,
even during the probational period, on the
imposition of the punishment.

If the court fails to make a decision under
Subsection 4 within a year after the expiry of the
probational period without it being the fault of
the juvenile, it is considered that they have proven
themselves competent.

If it was pronounced that the juvenile, whose
punishment was conditionally waived, has proven
themselves competent or if it is considered that
they have proven themselves competent, they are
deemed to have not been convicted.

Division IV
Protective Education

Section 102
Reasons for the Imposition of Protective
Education

(1)

If the court convicts a juvenile, it may impose
protective education on them, if

a) the education of the juvenile is not properly
ensured and this deficiency cannot be eliminated in
the family with which they live,

b) the past education of the juvenile was
neglected, or



c) the environment in which the juvenile lives does

not guarantee their proper education.

(2) Protective education cannot be imposed upon a
member of the armed forces.

Section 103
Execution of Protective Education

(1) Protective education shall be executed in a special
educational facility (hereinafter referred to as
“protective institutional education”) or it may also be
executed in a professional foster family (hereinafter
referred to as “foster family care”); however, if the
health of the juvenile so requires, it is preferably
executed in a medical facility.

(2) Protective education shall last as long as required, but
no longer than until the juvenile reaches eighteen years
of age; if it is in the interest of the juvenile, the court
may extend it until they reach the age of nineteen.

(3) If protective education cannot be executed
immediately, the court shall order supervision by
probation and mediation officers until it begins.

(4) The court shall waive the execution of protective
education if the circumstances for which it was
imposed cease prior to its commencement.

(5) If the rehabilitation of the juvenile progresses to the
extent that it can be expected that even without
the restrictions to which they are subjected within
the educational facility or in a foster family they will
properly behave, but not all the circumstances for
which the protective education was imposed expired,
the court may conditionally waive the protective
education or conditionally release the juvenile
from the educational facility or the foster family. In
doing so, it may impose supervision by a probation
and mediation officer upon the juvenile or other
educational measures.

(6) If the juvenile fails to fulfil the expectation that,
without the restrictions to which they are subjected
to within the specified protective education, they will
properly behave, the court shall revoke the conditional
waiver from the protective education, the conditional
release from the educational facility or the designated
family, and shall order that the execution of protective
education continues.

Section 104
Amendment of the Method of Execution of
Protective Education

(1) A protective institutional education may be amended
to foster family care and vice versa at any time.

(2) If necessary, due to the purpose of the protective
education, the natural person into whose foster
family care the juvenile was entrusted may also be
changed.

Section 105

If a person between the age of twelve and fourteen years
committed any act for which this Act allows the imposition
of a life prison sentence, the court shall impose protective
education upon the petition of the public prosecutor in
the civil proceeding upon the person; the court may do so
even when it is necessary to ensure the proper education
of a person younger than fourteen years who committed
an act that would otherwise be a criminal offence or

a person younger than fifteen years who committed a
criminal offence of sexual abuse under Section 201.

Division V
Educational Measures
Section 106

Types of Educational Measures and their
Imposition

(1) In a conditional waiver from punishment or in a
preliminary proceeding, educational measures may
be imposed upon a juvenile to achieve the purposes
of the Act.

(2) Educational measures are:
a) educational obligations and restrictions,
b) reprimand with warning.

(3) Educational measures may be imposed by the court
and, in the preliminary proceeding upon the consent
of the person against whom the proceedings are held,
also by the public prosecutor. A juvenile may withdraw
their consent by a written declaration addressed
to the public prosecutor at any time during the
criminal prosecution until the end of the preliminary
proceedings; the execution of the educational
measures shall thus terminate.
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(4) In the case that it is demonstrated that the complete
or timely fulfilment of the educational measures is
impossible for the juvenile or due to other serious

reasons they cannot fulfil it or they fail to comply
due to own fault, the court and, in the preliminary
proceeding, the public prosecutor shall revoke or
amend the imposed education measures.

Section 107
Educational Obligations and Restrictions

(1) The court and, in the preliminary proceedings,
the public prosecutor may impose educational
obligations and restrictions upon the juvenile,
notably to

a) undergo probation supervision executed by the
probation and mediation officers,

b) live with their parents or other adults who are
responsible for their upbringing,

c) try to settle with the victim,

d) reimburse the damage caused by the committed
criminal offence to their best efforts or to
otherwise contribute to the elimination of the
consequences of the criminal offence,

e) perform a socially beneficial activity in their free
time and free of charge,

f) undergo treatment for a harmful addiction,

g) undergo social training programmes,
psychological counselling, psychotherapy,
education, postgraduate, retraining or other
appropriate programmes for the development
of their social skills and personality in
their free time, which is not part of the
probational programme.

(2) The execution of a socially beneficial activity of a
specific type can be imposed upon the juvenile but
only if it does not interfere with their preparation
for a future career, particularly the fulfilment of
obligations associated with school education or
their occupation or employment performance,
while it may be a maximum of four hours a day,
eighteen hours a week and in total not exceeding
sixty hours.
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Section 108
Reprimand with Warning

Through a reprimand with warning, the court and, in
the preliminary proceeding, the public prosecutor may
strongly admonish the juvenile in the presence of their
legal guardian on the illegality of their act and warn
them about the sanctions, which they are at risk of
under this Act, should they commit any criminal activity
in the future.

Division VI
Punishments

Section 109
Types of Punishment

The court may only impose upon the juvenile
a) punishment of community service,

b) a monetary penalty,

c) forfeiture of items,

d) punishment by disqualification,

e) punishment by prohibition of attendance at public
events

f) punishment by deportation,
g) punishment by house arrest,

h) a prison sentence.

Section 110
Imposition of Punishment

(1) In the determination of the severity of punishment
the court shall take into account, as a mitigating
circumstance, how the juvenile fulfilled the imposed
educational obligations and restrictions referred to
in Section 107.

(2) If the court imposes a cumulative or multiple
punishment upon an offender who committed
criminal offences both before and after they
reached the eighteen years of age, the court shall
proceed according to Section 41 and 42, while
the limits of the criminal penalties in the criminal
offences committed before they reached eighteen
years of age shall be assessed under Section |17.



Section |11
Punishment by Community Service

In the imposition of the punishment by community
service, the upper limit of such punishment may not
exceed half of the upper limit of the criminal penalty
stipulated by law. Punishment by community service
may not, given its nature or the circumstances under
which it is executed, endanger the health, safety or
moral development of the juvenile.

Section 112
Punishment by Disqualification

(1) The court may impose the punishment by
disqualification only if it does not interfere with the
juvenile’s preparation for a future career, while the
upper limit of such punishment may not exceed
five years.

(2) If the court convicts a juvenile under the conditions
of Section 61 Subsection 3, it shall impose on them
punishment by disqualification in the upper half of
the criminal penalty stated in Subsection |.

(3) If the court convicts a juvenile under the conditions
of Section 6l Subsection 4, it shall impose on them

punishment by disqualification for seven to fifteen years.

(4) If the court convicts a juvenile under the conditions
of Section 6l Subsection 5, it shall impose on them

punishment by disqualification for seven to fifteen years.

Section I12a
Punishment by Prohibition of Attendance at
Public Events

The court may impose a punishment by prohibition of
attendance at public events upon a juvenile only under
the conditions set out by this Act with a severity of up
to five years.

Section 113
Punishment by Deportation

The court may impose the punishment by deportation
upon the juvenile only under the conditions set out

in this Act namely of the severity for a period of one
to five years. At the same time, it shall also take into
account the family and personal circumstances of the
juvenile, bearing in mind that this punishment does not
put them in danger of debauchery.

Section |14
Monetary Penalty

(1)
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The court may impose a monetary penalty of the
severity from EUR 30 to EUR 16,590 under the
fulfilment of the conditions set out in this Act, if the
juvenile is employed or their financial circumstances
allow the imposition of this penalty.

If the court imposes a monetary penalty upon the
juvenile it shall determine, in the event that its
execution was intentionally obstructed within the
determined period, a replacement punishment by

a prison sentence of up to one year. However, the
replacement punishment by a prison sentence and
the already imposed prison sentence may not exceed
the upper limit of the criminal penalty reduced under
Section |17 Subsection I.

After the validity of the decision by which the
monetary penalty was imposed upon the juvenile, the
court may decide, after the statement of the juvenile,
that its payment or non-executed remaining part shall
be replaced by the execution of a socially beneficial
activity within the probation programme by the
convicted juvenile.

Section |15
Conditional Deferral of the Execution of the
Monetary Penalty

O]
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The court may conditionally defer the execution of
the monetary penalty if

a) in respect of the personality of the juvenile,
especially with regard to their previous conduct
and the environment in which they live and
work, and the circumstances of the case, it is
considered that the purpose of the punishment
may also be achieved without its execution, or

b) it accepts a guarantee for the reformation of
the juvenile and, given the educational impact of
those who offered the guarantee; it is considered
that the purpose of the punishment may also be
achieved without its execution.

The authorisation for the conditional deferral of
the monetary penalty shall not concern other
punishments imposed in addition to the monetary
penalty, unless the court decides otherwise.
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Section |16
Probational Period

(1) During the conditional deferral of the execution
of the monetary penalty, the court shall determine
a probational period of up to three years. At the
same time, it may impose reasonable restrictions
and obligations referred to in Section 5| Subsection
3 and 4 upon the juvenile, with the aim of
encouraging them to lead an ordinary life as well as
the obligation to undergo inspection by technical
means if such inspection is ordered; the probational
period begins the day following the entry of the
judgment into validity. Inspection by technical means
may be ordered if the conditions under a special
regulation are met.

(2) The period during which the conditionally convicted
leads an orderly life and observed the imposed
conditions in the probational period shall be
counted in the newly determined probational period
in the conditional conviction for the same act or in
the probational period determined in the imposition
of the cumulative or multiple punishment.

(3) The provisions on the conditional conviction shall
be applied to the decision on the competency of the
juvenile during the probational period.

Section I16a
Punishment by House Arrest

(1) Punishment by house arrest may be imposed by
the court upon a juvenile for up to one year if the
conditions set out by this Act are met and the
statutory representative of the juvenile grants
consent thereto.

(2) During the term of the execution of punishment by
house arrest, the court may impose on the juvenile
the educational measure referred to in Section
107 Subsection I, with the aim of encouraging them
to lead an orderly life.
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Section |17
Prison Sentence

(1)
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The criminal penalties of prison sentence set out

in this Act shall be reduced by half for juveniles;
the upper limit of the reduced criminal penalty may
not exceed seven years and the lower limit of the
reduced criminal penalty two years.

The court may impose an unconditional punishment
by a prison sentence upon a juvenile only under

the condition that given the circumstances of

the case, the personality of the juvenile and the
previously imposed measures, the imposition of
another punishment would clearly not lead to the
achievement of the purpose of the punishment
under this Act.

In the event the juvenile committed a particularly
serious crime and the extent of the severity of
such a particularly serious crime for society is
exceptionally high due to the condemnable method
of commission or condemnable motives or due

to the severe and irreversible consequences, the
court may impose a prison sentence from seven

to fifteen years if it considers that the punishment
referred to in Subsection | is not sufficient to
achieve its purpose.

Persons under eighteen years of age shall serve
prison sentence in a juvenile correctional facility.

The court may decide that the punishment in a
juvenile correctional facility shall be enforced even
in juveniles who have reached the age of eighteen;
simultaneously, it shall take into consideration, in
particular, the length of the punishment and the
degree and nature of the disturbance of the juvenile.



Section 118
Special Reduction of the Prison Sentence

(1) If the court finds that the fulfilment of the
conditions referred to in Section 39 Subsection | or
2 for the special reduction of the prison sentence
was satisfied below the lower limit of the criminal
penalty, it shall not be bound by the restrictions
under Section 39 Subsection 3 with juveniles.

(2) The provisions of Subsection | shall not apply if it is
a criminal offence for which it is possible to impose
a life prison sentence under this Act.

Section |19

Conditional Deferral of the Enforcement of
the Punishment and the Conditional Deferral
of the Enforcement of the Punishment with
Probational Supervision

(1) If the court conditionally defers the serving of a
prison sentence of a juvenile for a probational period,
or it conditionally defers the prison sentence for a
probational period with probational supervision, it
shall also determine the probational period of one
to three years. The juvenile is obliged to undergo
inspection by technical means if such inspection
is ordered. Inspection by technical means may be
ordered if the conditions under a special regulation
are met.

(2) Given the circumstances of the case and the
personality of the juvenile, the court may leave
the conditional deferral of the enforcement of
the punishment or the conditional deferral of the
enforcement of the punishment with probational
supervision in validity, despite the fact the juvenile
causes the order of the serving of the prison
sentence, and

a) determine the probational supervision over the
juvenile, unless it has already been imposed,

b) reasonably extend the probational period, but
not by more than two years, while it shall not
exceed the upper limit of the probational period of
five years,

c) impose additional educational measures referred
to in Section 106 Subsection 2, with the aim of
encouraging them to lead an orderly life,

d) order an inspection of the imposed educational
restrictions or obligations by technical means if the
conditions under a special regulation are met and if
such inspection has not yet been ordered

Section 120
Limitation of the Execution of Punishment

(I) The imposed punishment may not be enforced after
the expiry of the limitation period, which is

a) ten years, if the prison sentence was imposed
under Section |17 Subsection 3, or

b) three years for other criminal offences.

(2) The enforcement of the imposed punishment for
criminal offences stipulated in Division XII of the
special part of this act shall not be the subject of
limitation period even in relation to the juvenile,
with exception of criminal offence of support and
promotion of groups directed at the suppression
of fundamental rights and freedoms pursuant to
Section 421, criminal offence of sympathy towards
group directed at the suppression of fundamental
rights and freedoms pursuant to Section 422,
criminal offence of production of extremist
materials pursuant to Section 422a, criminal offence
of distribution of extremist materials pursuant
to Section 422b, criminal offence of possession
of extremist materials pursuant to Section 422c,
criminal offence of denial and approval of holocaust,
offences of political regimes and crimes against
humanity pursuant to Section 422d, criminal
offence of defamation of nation, race and conviction
pursuant to Section 423, criminal offence of
incitement to national, racial and ethnic hatred
pursuant to Section 424.
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Section 121
Effacement of the Conviction

(1) The juvenile, upon whom the prison sentence not
exceeding one year was imposed or reduced or
pardoned by the decision of the President of the
Slovak Republic, shall be deemed as if they have
not been convicted on the day of the enforcement
of this punishment or on the day when such a
punishment or its remaining term was finally waived.

(2) Whether the conviction of a juvenile to a prison
sentence, for which Subsection | does not apply,
shall be effaced shall be decided by the court, taking
into account the juvenile’s conduct while serving
a prison sentence and after the serving of such
punishment. If the punishment was reduced upon
the decision of the President of the Slovak Republic,
the court shall proceed in such a manner after
the juvenile was released after the serving of the
reduced punishment.

(3) If the court pronounced that the juvenile, who
was conditionally convicted to a prison sentence,
conditionally convicted to a prison sentence with
probational supervision or conditionally released
from serving a prison sentence, has proven
themselves competent, they shall be deemed to not
have been convicted.

(4) The juvenile, upon whom a monetary penalty
was imposed, shall be deemed to not have been
convicted as soon as the punishment was served
or the punishment or its remaining term was finally
waived.

(5) The juvenile, upon whom a punishment by forfeiture
of items was imposed, shall be deemed to not
have been convicted as soon as the punishment
was executed.
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The juvenile, upon whom a punishment by
community service or punishment by disqualification
was imposed, shall be deemed to not have been
convicted as soon as the punishment was executed
or the punishment or its remaining term was finally
waived.

A juvenile, upon whom punishment by deportation
was imposed, shall be deemed not to have been
convicted as soon as the period for which the
punishment was imposed expired, provided the
punishment was duly executed.

A juvenile upon whom punishment by prohibition
of attendance at public events was imposed shall be
deemed to not have been convicted as soon as the
punishment is executed.



APPENDIX D

Special provisions of the Criminal Procedure
Code on proceedings against juveniles
(Sections 336 — 347)

Division Il
Proceedings against Juveniles

Section 336
Juvenile defence

After an accusation has been raised, a juvenile must have a
defence counsel in the proceedings.

Section 337
Determining the Circumstances of Juveniles

In the proceedings against a juvenile, it is necessary to
identify the degree of intellectual and moral development
of the juvenile, their character, circumstances and
environment in which they live and were raised, their
behaviour prior to the commission of the act that

they are accused of, as precisely as possible, and also
other circumstances important for the choice of means
appropriate for their reformation, particularly for the
assessment of whether the protective education of the
juvenile is to be ordered. The body for the social and
legal protection of children and social curatorship and
the Municipality shall be responsible for ascertaining the
circumstances of the juvenile.

Section 338

A juvenile who is not over fifteen years of age at the time
of the act must always be examined as to whether they
are competent to recognise the illegality of the act, and

whether they are competent to govern their own conduct.

Section 339
Custody of Juveniles

Even when there are reasons for custody under Section
71, the accused juvenile may be remanded in custody
only in the case that the purpose of custody may not be
achieved otherwise.

Section 340
Proceedings before the Court

In the case of a juvenile, the court shall also serve the
indictment or the petition for an agreement on guilt and
punishment to the body for the social and legal protection

of children and social curatorship, the legal representative
of the juvenile, or even to the person with whom the
juvenile lives in a common household; if they have an
appointed guardian, the indictment shall be served to
them. If the juvenile, at the time of the main trial or public
hearing, has reached nineteen years of age, such provision
shall not apply.

Section 34l

If the welfare of the juvenile so requires, the competent
court may refer the matter to the court in whose
jurisdiction the juvenile has a permanent residence, or
to the court where the performance of the criminal
proceedings with regard to the interests of the juvenile is
the most efficient for other reasons.

Section 342

Joint proceedings before the court against the juvenile

and other person older than eighteen years of age may be
performed only if necessary for the balanced and objective
clarification of the matter or if there are other important
reasons. In regards to the juvenile, the provisions of this
Division shall also apply to joint proceedings.

Section 343

(I) The main trial and the public hearing on an agreement
on guilt and punishment may not be performed in the
absence of the juvenile.

(2) The body for the social and legal protection of
children and social curatorship must also be notified
of the main trial and the public hearing. The public
prosecutor must always be present at a public hearing.

(3) At the main trial and the public hearing against a
juvenile

a) upon the petition of the juvenile, their defence
counsel or legal representative, the court shall
exclude the public if such is to protect the interests
of the juvenile,

b) the presiding judge may order the juvenile to
leave the courtroom during a certain part of the
main trial if there is concern that such part of the
proceedings could adversely affect their moral
development; after the return of the juvenile to the
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court room, the presiding judge shall notify them of
the significant contents of the hearing performed in
their absence so they can comment on it.

(4) The representative of the body for the social and
legal protection of children and social curatorship
has the right to file petitions and ask the interrogated
persons questions; after the closing speech of the
representative of the public authority for youth care
and the legal representative, the juvenile has the right
to make a closing speech.

Section 344
Notification of Decisions

(1) A copy of the judgment must also be served to the
body for the social and legal protection of children and
social curatorship and the legal representative with
whom the juvenile lives in a common household.

@
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If the legal representative referred to in Subsection

| or the body for the social and legal protection

of children and social curatorship was not present
during the pronouncement of the resolution, against
which the submission of a complaint is admissible, or
by which the criminal prosecution was terminated,
conditionally suspended or suspended or the matter
was referred, a copy of such resolution shall be
served to them, if at the time when the resolution
was pronounced the juvenile had not reached
eighteen years of age.

Section 345
Persons Entitled to File Appeals

(1) An appeal in favour of the juvenile may also be filed,
even against their will, by the body for the social and
legal protection of children and social curatorship;
the deadline for the submission of an appeal shall run
separately.

(2) A complaint in favour of the juvenile may also be
filed by their direct relatives, their siblings, spouse
and partner; the deadline for the submission of
the complaint shall expire on the same date as the

juvenile’s.
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Section 346
Imposition of Protective Education
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If the court has not reserved the decision on
protective education it may only impose it at the public
hearing upon the petition of the public prosecutor.

(2) A complaint against the decision on protective

education, which has a suspensive effect, is admissible.

Section 347
Common provisions
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In proceedings against juveniles, it is necessary to
ensure that the investigation, summary investigation,
and decision making was entrusted to persons whose
life experience and experience with the education

of youth guarantee the fulfilment of the educational
purpose of the criminal proceedings. The law
enforcement authorities and the court shall proceed
in close cooperation with facilities that are entrusted
with youth care or facilities for psychological care.

The provisions of this Division shall not apply

a) in proceedings on criminal offences, which
the accused committed either before reaching
eighteen years of age, or after reaching it, if the law
stipulates the same or a more severe punishment
for the act committed after the reaching
eighteen years of age, or

b) if charges are pressed after the accused has
reached eighteen years of age.

The provisions of this Division on the participation of
the body for the social and legal protection of children
and social curatorship shall not apply

a) in the field of military justice,
in enforcement proceedings, if the act is performed
after the juvenile has reached eighteen years of age.



APPENDIX E

Section 28 of the Criminal Procedure Code

(1) Ifitis necessary to interpret the contents of a
testimony, or if the person referred to in Section
2 Subsection 20 declares that they do not understand
the language in which proceedings are held or that
they do not speak the language, an interpreter shall
be invited by a measure. The court reporter may
also act as interpreter in exceptional circumstances.
If the convicted exercises their right under Section
2 Subsection 20, the invited interpreter shall also
interpret, at the request of the convicted, any
consultation between the convicted and the defence
counsel in the course of, or in direct connection with,
a procedural act, with filing an appeal or with other
procedural submissions.

(2) An interpreter shall also be invited if the person
referred to in Section 2 Subsection 20 declares that
they understand the language in which proceedings
are held but the authority which performs an act
ascertains that the language skills of such person are
insufficient to duly exercise their rights in the language
in which proceedings are held; in such case, a decision
to invite an interpreter shall be issued in the form of a
resolution against which a complaint is admissible.

(3) If a person referred to in Section 2 Subsection
20 selects a language for which there is no interpreter
in the list of registered interpreters or if the matter
is urgent and the registered interpreters are
unreachable, the law enforcement authority or court
shall invite an interpreter of the official language of
the State of which such person is a citizen or in which
they have their residence, and which is understood by
such person.

(4) If it is necessary to translate the transcript of a
testimony or another document, a translator shall be
invited by a measure. The provisions of Subsection
2 and 3 shall apply accordingly. The accused shall be
provided with a written translation of the resolution
on pressing charges, resolution on remanding the
accused in custody, an indictment, an agreement on
guilt and punishment and a petition for approval of
such agreement, a judgment, criminal warrant, appeal
decision, and a decision on conditional suspension
of criminal prosecution; the accused may expressly

®)
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waive this right and shall be instructed of such option
as well as of the consequences of waiving such right.

If such decision concerns several accused persons, only
such part of the decision that concerns the particular
accused shall be translated for them, provided it

may be separated from the other statements of the
decision and the reasoning thereto. The translation
and delivery of the decision shall be arranged by the
authority whose decision is concerned.

Upon a request of the accused or even without such
request, the authority before which the proceedings
are held shall decide that the accused shall be
provided, in addition to the decisions referred to

in Subsection 4, with a written translation of some
other document if it is necessary for ensuring just
proceedings, particularly to duly exercise the right to
a defence, to the extent determined by such authority.
If the authority before which the proceedings are
held does not grant such request of the accused, it
shall decide thereon by resolution against which the
accused may file a complaint. Instead of a written
translation referred to in the first sentence, it is
possible to interpret such document or its relevant
contents if this does not affect the justice of the
proceedings. Such fact shall be recorded in the
transcript of the act so that it is obvious whether the
whole document or which part thereof was translated.
The provision of the first sentence shall not apply if
the document or its relevant contents have already
been interpreted for the accused or if the accused,
having been informed, declares that they do not
require translation of such document.

The victim shall be provided with a written translation
of the judgment, criminal warrant, appeal decision,
decision on conditional suspension of the criminal
prosecution and notification of the main trial. Where
the reporting person under Section 196 is the victim,
a written confirmation of the receipt of the criminal
complaint shall also be translated for them in writing
at their request. The translation of the decision and of
the written confirmation of the receipt of the criminal
complaint and their delivery shall be arranged by

the authority whose decision is concerned or which
received the criminal complaint.
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(7) Upon a request of the victim, or even without such
request, the authority before which the proceedings
are held shall decide that the victim shall be provided,
to the extent determined by such authority and in
addition to the written translation of the decisions
referred to in Subsection 6, with a written translation
of some other document if it is necessary for the
due exercise of the victim’s rights in the criminal
proceedings. If the authority before which the
proceedings are held does not grant such request
of the victim, it shall decide thereon by resolution
against which the victim may file a complaint. Instead
of the written translation referred to in the first
sentence, it is possible to interpret such document or
its relevant contents if this does not affect the justice
of the proceedings. Such fact shall be recorded in the
transcript of the act so that it is obvious whether the
whole document or only a part thereof, and which
part thereof, was translated. The provision of the first
sentence shall not apply if the document or its relevant
contents have already been interpreted for the victim
or if the victim, having been informed accordingly,
declares that they do not require translation of such
document.

(8) If the physical presence of an interpreter is not
required for ensuring just proceedings and if an
interpreter for a language sufficiently understood
by the person referred to in Section 2 Subsection
20 cannot be provided, then in justified cases it is
possible to provide interpretation through technical
devices designed for audio and video transmission.
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On the conditions stated in Subsection |, a person
who is detained or arrested shall also be provided
with a translation of the instruction on their rights
under Section 34 Subsection 6. If a translation of the
instruction is not available, the instruction shall be
interpreted to the person; the translation of a written
instruction shall be provided to such person without
undue delay.

Section 29

0
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Special regulations apply to the appointment of an
interpreter or a translator, their competence for
such function and their exclusion from it, on the
right to deny the performance of the translation
or interpreting, to the oath and reminder of the
obligations prior to the interpreting or translation,
as well as on the reimbursement of expenses and
remuneration for the interpreting and translation.

The amount of compensation and remuneration of an
interpreter and a translator shall be determined by the
authority that invited the interpreter or translator and,
in the proceedings before the court, by the presiding
judge. If such authority or the presiding judge disagrees
with the amount of reimbursement of expenses

and remuneration charges for the interpreter or

a translator, they shall decide on the amount by a
resolution. A complaint against such decision which
has a suspensive effect is admissible.



ANNEX |

OVERVIEW OF CONVICTED JUVENILES IN SLOVAKIA"

The overview of convicted juveniles and their punishment for 2015

Slovakia

Numb Punishment
ur:f e Number of
) committed
convicted ) Monetary
crimes Unconditional % Conditional % X % Others %
persons punishment
1320 1778 99 75 744 56,4 14 11 189 14,3

The percentual share of convicted juveniles for the period of 2013 - 2015

Juvenile
Total number of

Year :

convicted nnhBer %

Slovakia

2013 36 079 |1 806 5,01
2014 33610 | 554 4,62
2015 29 691 1 320 4,45

" Source: Ministry of Justice of the Slovak Republic, Statistical Yearbook, available at:
http://www.justice.gov.sk/stat/roc/|6/stat_roc_2015.pdf
accessed on: 14 March 2017
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